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insert correct date
Dear Sirs
Appellant: insert client name
Reference: insert tribunal reference
I refer to your letter dated insert letter date here which suggests that the appeal referenced above is no longer effective, the decision it refers to having been reversed and a protective assessment issued against my client suggesting that if that assessment was not agreed with, it could be appealed against. I strongly disagree with this statement for the following reasons:
· In issuing the protective assessment the Commissioners clearly did not consider the matter closed/settled as the issue of a protective assessment was designed by the Commissioners to keep their options open.  This is borne out by the fact that HMRC continued to pursue the lead case whereas if they had considered the matter closed they would have taken matters no further.
· As the protective assessment relates to the same amounts, claimed in the same periods as the original claim and to which the original appeal relate to, appealing against the protective assessment would have been a duplication of the initial appeal and as such was not required.

· Making repayment is insufficient to finalise an appeal.  Section 85 VAT Act 1994 (set out and highlighted as appropriate at Appendix 1 to this letter) requires there to be an agreement between HMRC and a taxpayer. I am unaware that any such agreement was reached with my client either in writing or verbally and as such the appeal referenced above remains ‘live’.
I would be grateful therefore if you will provide to me:

· sight of the written agreement between my client and the Commissioners confirming that this matter is settled, or 
· provide details of the conversation between my client and the Commissioners noting that my client agreed that the matter had been settled as a result of receiving the repayment, or
· confirmation that the appeal referenced above is still effective
If you require any further information regarding this matter please contact the author at the address above or by email at insert email address.

Yours faithfully

Insert authors name and position
cc. 
HM Courts and Tribunals Service

Appendix 1
85Settling appeals by agreement.

(1)Subject to the provisions of this section, where a person gives notice of appeal under section 83 and, before the appeal is determined by a tribunal, the Commissioners and the appellant come to an agreement (whether in writing or otherwise) under the terms of which the decision under appeal is to be treated— 

(a)as upheld without variation, or 

(b)as varied in a particular manner, or 

(c)as discharged or cancelled, 

the like consequences shall ensue for all purposes as would have ensued if, at the time when the agreement was come to, a tribunal had determined the appeal in accordance with the terms of the agreement (including any terms as to costs). 

(2)Subsection (1) above shall not apply where, within 30 days from the date when the agreement was come to, the appellant gives notice in writing to the Commissioners that he desires to repudiate or resile for the agreement. 

(3)Where an agreement is not in writing— 

(a)the preceding provisions of this section shall not apply unless the fact that an agreement was come to, and the terms agreed, are confirmed by notice in writing given by the Commissioners to the appellant or by the appellant to the Commissioners, and 

(b)references in those provisions to the time when the agreement was come to shall be construed as references to the time of the giving of that notice of confirmation. 

(4)Where— 

(a)a person who has given a notice of appeal notifies the Commissioners, whether orally or in writing, that he desires not to proceed with the appeal; and 

(b)30 days have elapsed since the giving of the notification without the Commissioners giving to the appellant notice in writing indicating that they are unwilling that the appeal should be treated as withdrawn, 

the preceding provisions of this section shall have effect as if, at the date of the appellant’s notification, the appellant and the Commissioners had come to an agreement, orally or in writing, as the case may be, that the decision under appeal should be upheld without variation. 

(5)References in this section to an agreement being come to with an appellant and the giving of notice or notification to or by an appellant include references to an agreement being come to with, and the giving of notice or notification to or by, a person acting on behalf of the appellant in relation to the appeal.


